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Executed by Parents on Behalf of Minors.  

 

The Florida legislature enacted a substantial amendment to Section 
744.301, Florida Statutes on April 24, 2010. This new legislation reverses 
the Kirton decision which held that parents and guardians cannot execute 
enforceable pre-injury releases on behalf of minors in commercial 
activities. The new law now allows parents and natural guardians to 
effectively execute pre-injury releases for their minor children, but only for 
those dangers inherent in the activity. The decision does not apply 
retroactively. The statute does not shield commercial owners and 
operators from injury caused by their own negligence.  Underwriting may 
advise insureds of the new law so that their release language complies 
with the new Act.     
 
As you may recall, in Kirton v. Fields, 997 So. 2d 349 (Fla. 2008), the 
Supreme Court held that a pre-injury release executed by a parent on 
behalf of a minor child is unenforceable against the minor or the minor’s 
estate in a tort action arising from injuries resulting from participation in a 
commercial activity.  In Kirton, the minor child was killed in an accident 
while operating his ATV at a motor sports park. The Court also held that a 
parent’s authority to execute a pre-injury release on behalf of a minor child 
does not fall within the purview of Florida Statute 744.301(2). The Kirton 
court stated that Section 744.301 applies to situations where a minor child 
already has a cause of action against another party whereas a pre-injury 
release is executed before any cause of action accrues and extinguishes 
any possible cause of action. 
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The new law amends Florida Statute 744.301 by creating a new 
subsection (3) which authorizes natural guardians on behalf of any of their 
minor children, to waive and release, in advance, any claim or cause of 
action against a commercial activity provider , which would accrue to the 
minor child for personal injury, including death, resulting from an inherent 
risk  in the activity. 

“Inherent risk” is defined in the statute as “those dangers or conditions, 
known or unknown, which are characteristic of, intrinsic to, or an integral 
part of the activity and which are not eliminated even if the activity provider 
acts with due care in a reasonably prudent manner. The term includes 
failure by the activity provider to warn of an inherent risk, and the risk that 
the minor child or another participant in the activity may act in a negligent 
or intentional manner and contribute to the injury or death of the minor 
child. A participant does not include the activity provide r or its 
owners, affiliates, employees, or agents. Thus, the statute does not 
authorize a natural guardian to execute a pre-injury release on behalf of a 
minor that will release the activity provider from injury caused by its own 
negligence. 

The statute states that to be enforceable, a waiver or release under this 
subsection must include the following statement in “uppercase type that is 
at least 5 points larger than, and clearly distinguishable from” the rest of 
the text of the waiver or release.1 It must be noted that the statute 
mandates that the size and type of the printing as well as the language set 
forth in the statute are minimum requirements for the waiver or release to 
be enforceable.  However, if the notice in the waiver or release does 
conform to the requirements and if it waives no more than allowed under 
the subsection, there is a rebuttable presumption that the waiver or 
release is valid and that any injury or damage to the minor child arose 
from the inherent risk involved in the activity.  

The statute goes on to state that to rebut the presumption of a valid waiver 
or release, a claimant must demonstrate by a preponderance of the 
evidence  that the waiver release does not comply with this subsection. 
Moreover, to rebut the presumption that the injury to the minor child arose 
from a risk inherent in the activity, a claimant must demonstrate by clear 
and convincing evidence that the conduct, condition, or other cause 
resulting in the injury or damage was not an inherent risk of the activity. 
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1 NOTICE TO THE MINOR CHILD’S NATURAL GUARDIAN  

 

READ THIS FORM COMPLETELY AND CAREFULLY. YOU ARE AGREEING 

TO LET YOUR MINOR CHILD ENGAGE IN A POTENTIALLY DANGEROUS 

ACTIVITY. YOU ARE AGREEING THAT, EVEN IF (name of released party or 

parties) USES REASONABLE CARE IN PROVIDING THIS ACTIVITY, THERE IS 

A CHANCE YOUR CHILD MAY BE SERIOUSLY INJURED OR KILLED BY 

PARTICIPATING IN THIS ACTIVITY BECAUSE THERE ARE CERTAIN 

DANGERS INHERENT IN THE ACTIVITY WHICH CANNOT BE AVOIDED OR 

ELIMINATED. BY SIGNING THIS FORM YOU ARE GIVING UP YOUR CHILD’S 

RIGHT AND YOUR RIGHT TO RECOVER FROM (name of released party or 

parties) IN A LAWSUIT FOR ANY PERSONAL INJURY, INCLUDING DEATH, 

TO YOUR CHILD OR ANY PROPERTY DAMAGE THAT RESULTS FROM THE 

RISKS THAT ARE A NATURAL PART OF THE ACTIVITY. YOU HAVE THE 

RIGHT TO REFUSE TO SIGN THIS FORM, AND (name of released party or 

parties) HAS THE RIGHT TO REFUSE TO LET YOUR CHILD PARTICIPATE IF 

YOU DO NOT SIGN THIS FORM. 

 

 

 

This Law Alert is for informational purposes only and does not constitute legal advice.  
Reviewing this information does not create an attorney-client relationship.  Sending an   
e-mail to Luks, Santaniello et al does not establish an attorney-client relationship unless 
the firm has in fact acknowledged and agreed to the same. 

 

"AV® Preeminent ™ and BV® Distinguished™ are certification marks of Reed 
Elsevier Properties Inc., used in accordance with the Martindale-Hubbell 
certification procedures, standards and policies." 

© Copyright 2002-2010, Luks & Santaniello, L.L.C. 
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not a bright-line rule.  In other words, even though a recipient does not fall 

into category, this does not provide a safe harbor relief provision for a 

primary payer.  Third, “reasonable expectation” may include persons 

applying for social security disability, if a person has End State Renal Disease 

or is 62 ½ years old (potentially eligible).  Thus, it is vital that primary payers 

know the age of the plaintiff and any previous disability claims. 
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